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IN TH~ UNItED STATES DISTRICT. COORT F
£ASTmnN DISTRICT OF VI~G!NT

ALEXANDnIA DIVISION

~ELL ~T~TtC~VIRG!NI~, INC. )
)

Plaintiff, )
)

v. }
)

WOl<.LDCOM T!:CHNOT.~jGIE:B 01: )
VIRGINIA, INC., }

)
De£'endant.. )

CTV!L ACTIOW ~O. 99-275-A

tor lack of eubject matt~r ju%1sd1ct1on. ilaint~ft Sell

Atlantie-V1rq1n1.( Inc.'s ("Sell Atla~t1c") Mo~ion lor Pertial

Summary JudgmQnt is ~lSo be!~re the court. P~.intjf.f and

D~!andant ~r. competing carriers who have ~ntercd an

Intercc.mr\Elction Agreem~nt ("Aqreement lf
) pU~81Jant to the

Teleoommuni~ationsA~t of 1996, ~Ub. L. No. 104-104, 110 Sta~. ~Q

(1996) (codi!icd as a~cnded in ~cattered s$ctions of Title 47 of
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wheLher local call~ to Inta~net Service Providers ("!S~sn)~

con9titut~ local t~.ffi~ and are ~ugjeQt to reciprocal

cornpaneetion und~~ th. t~r.~s of their Agreement. Sell Atlantic

or.iginally fil~d a complaint ag~1n.t WQrldCom for b~.ach ot

cont=act and unju~~ anriolunent, anQ a130 seeking ~ deolaratory

iudg.ment rUling tha~ it j~ not lisQle for £ec1p~ocal compensation

charges ('m Internet cillls. to%' the r&8110nS ,ta l.ed below, the

Court grants i'lAfenc:lant'lI Motion to O!smi'l, and den1e&

Pla1nti.ff's Motion for ~ii.~tial. summa~·t Jud.qment, as moot.

Plaintiff ael~ A~t4ntic and O.fondan~ ~orldCom2 are

telephone compani.~ that prQ~idQ oo~petin; local telephon~

se:=vioe in Virg i nia. The Tall!co:rnmunic::ation" ~~'t ~t 1996 (\'tIHi

Act") requires compet1nq carrier.s to 1AterCQnnect th~ir net~orkB

to enalJJIl c:ustOll1ers of one netwo~k to call CUl!ltom~rg oJ: another.

47 U.S.c. § 2~1 {1994~ Supp. II 1996}. The Act imposes ce~tain

•
lISPs are ~r·,titie$ whioh p:J:ovid.e t.he1,r USArs toll_ 41:1i11':v to

acceSS onl~n. 1ntormatlon over the In~.rn.t ~y cornm~nicat1n9 wi~h

W{jD 5it~$. Illiijois BoJ.J, 'l1.1. Co, y. 'iprldCom ;tech., Ing., No.
98 C 1925, l~ge WL 419493, at *19 (N.n. Ill. July 23, 1998),
aFf~d, ~oa. ge-~n50, 98-3322, 98-4080 nth Cir. JU1\e 18, 1999).
Internet access ~n~les subscribe=. to ~•• 81Qctronic mAil, f~l.
t:t'an:sfers, and Int~Mnet Relay Chat, as well aa trJ brQw:i_ I!Im1
pUQ1~sh on the Wor.ld Wide w.~. ~

zWorldC~n W&s forrnarly MFS In~el.net o£ V1r9inia, Inc.

2



07/08/99 16:14 F.~l

----------------._----------
01/01/09 14:~Z ttl 103 !99 2108 C~ usnc

o~ligatlon5 en ~ll local cxchanqe car.ri8~1 and requires them to

enter interc:m!l'E~ction ag.t:eementll. 1SL. 9 2Sl (.til, (c).

fu:~uant to S 251(b) '~), Qompe~inq local ~elephone companic~

;rnl.l~IJ rnr.~e arrangements to pay each other rectprocaJ. compensation

to':: telecommunj Ga.tlona. ~1" ets:I:.e.d. ill the rmquJ,61t ions, reeip:ocal

co:mPQnsation only 4ppl:ic~ to .... 10ca1 telecoxmnunicaticns t.l;afI~CfII

nr local c~11s. 47 C.I!".R. 5 51.'701(&) (19ge). Loea:'l

t~leeommunications tratfio ~5 defined as Lraff~e that ~or1ginates

~~cl te~minaLe~ within a local se~vioa arAB estaalLshp.d by the

state oornmjs~ion." l!:!..:.. § 5l.701{b) (1). Si:nply sti:l.ted; lQQell

~~11s arc ealls that ori;inats on one c~rr.ier'8 network and

termit1ldl:e on the "t.he~ oarrie~'e· network.. but FI~a w1thin I;he saIne

local calling area. The t~o carriers must a$sist each oeher in

delive£inq the calls, The Act requires thv oatl.r's local

c~r:1er to c~mp$n~~ta the other carrier who~e facilitie~ are u.~d

to eomplete tho local o~t~. Re~lprnoal compen~at~on is the

"a.c.canqement bet\-Jeen tWQ carr;i.er,:, • • l in which e~ch of the ~wo

carriers r4tcaives t:QITlpfmsation I~om th.e oth.~ c~:;rier for the

facilitie5 of the other carris~.~ ~ f 51.701(e) , ThQ

r.e1pro~al cornpen~~tion arrangement. tor lce~l calls ~£~ giv~n

effect t~rQugh the ip~er~onnection agreement. Qetween t~e

corn~.~ing carriero.

3
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pV.r';manot to § 232 of the Act, inter.eonnec;'I.1on agreentents can

be D.r:rived at tl"l"Cough negot.iatic,)C1. o. a~b;i..tr2Lt.1oZ"1. Any

interconnection aqreerncnt aaoptad by nag",t.iatioll or arbitration

must be '512bznittr::d tor apfJroval 'to the at-ate c:lomrni,.sion. Td. S

252 (iii) •

In July 1. ~96, S,.,ll At.le.ntic and WorJ,IilCom ~I'ltar.d. tht!1~

Agrc:ornept. b~SAd on vOJl.1ntary negotiations. In Oc:tQo.r, th~

Virginia State corpo~atio~ Commi••icn (nVirqiAia Carnmi.sion"J

appro-v9d 'th., ~9reemet'1t. Onder the terms 0: t.he Ag:liJ~llent., Bell

Atlantic and WorldCom exp~es~ly a~reeu to p~y each otn~r

~ecirH'r;caJ. e:c.mpeosation for local t~!lf."ic:. See 'lrn:acrn'tiL" S ~. 7 •

The Agreem.nt defines "loeal traffic" as ~~raff1c that i~

originatQd by a C~s~omG~ of on~ Pa~ty on th4~ ~artY'3 r.~~work ~nd

tl3rm1niit•• l;u a Customer of the othez:o Party on that p~H·tyls

network, within a given loeal Q¥llinq area •• N 1sL.. S 1.44.

Wo:ldCom charged &ell Atlantic fo:r: carrying Itt l:!!~nat oa11s

oriqin~t.eci by Bell AtlaIlLic eUI'tOlUer_ nnd handed. o~f to WQ~.Ldr.;orn

IS? customers ~$ local eal1a sunject to rQc1p~ocal compensation .

.l.SPe provide :; l1t.E!rnet connections through thet telephone natwork.

Il.linQio!l ~i]f.' Nos. 9H-32.:iO, ~a-3J~2, 98,,4090, IIlip op. at 4.

ISl:ls ~rilt Assiqned local t61ephane numhers. The t~lephoJ1e

eomp~nies bi1 1 ClJ,stcrnwrs for local calla whan 'they o~ll lSilrs

within ~h. loccl callini .=.~. ~ Hew.ver, tho ultimate

connections are web sites. Gen~ral1YI the web sites are located

4
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out~1de of the local oAlling !rea in cl~.~ant loc~ticns. Jd ..

To date I Dell AtJ.antie has pair;1 reciprocal compansatj.on for

IS? calls. However, Dell Atlantie clQ~s that NnrldCcrn vJolated

fed.ral l~w Dy eolle~tinq ~r~cip~ocal compen=a~ionu for

d@livGrinq Internet call. from Hell ~tlant1c eORtomers La

World.com IS? cust.nrners. %11 this l?recent ..ctio~, Bali Atlantic

sues WorldCgm to recover S~WJ paid Cor these Inte~nct calls on

the theor.ies of b.ceaoh of eontract (Count TI) and. unjust

.~~1chment (Count II~), Additionally~ in CQunt I, Bell ~tl~~t1Q

~eek5 a cleel~~atory jUdgment ~J1ng that Jt wAS not liabl~ te

Wcr.1rlC~m for reciprocal compensation eharg•• on Tnternet c~lls.

Bell Atlantic requs.st. parti~J surmna.y j uclqment on the

~eclaratory rel1~f and as to 11abi11t.y on it~ br~aoh of con~~~e~

claim.

WorldCora. move.;) to dismj, Fl1t the r;oLllpla1nt on two ground.••

);'irst, Wori dCorn conte.rlds that: the Cou.rt l.eks j ur1.sd.;i.~L. i.on over

the oucject matter unti1 th. Vir~ln1a Commi••ion wdct~~sses the

issue. Seoond, WorldCom cQntanda that Bell A~lant!Q failo to

state a claim b~eause 1L volunt8rily pAid the =ge~~rocal

componsa~ion.

Prima~1ly, the court must add~.8a eefendant's Motlon to

5
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DismiS!l fQr l~~~ of 5ubjco'e matte:!:' jur:isd.ietion. The iS3Ues

p~ezsent.d a:e: 1) whethli:l,r. S 252 (9) (61 c~ 'the Ac't appJ.1e$ in t.his

case an~ div~sts the Cou~~ of itR federal ques~!on jurisdiction

until detlilrminat1()n;;:; are .el.IS'!: made by the Vi rq.1.nia CcmrniskS.Lonl

anti 2.) wheth.:::- the -:ermA of tllp. parties' A9'~e.lt\ent subject their

disput~ lo juai~~al review.

A. S1:.andard Qf R~".iePil"

Pursuant to Fed~ral Rule Civil Procedure J2(b) (1), a clalm

burden in p~ovinq ~u~jcct mattor juri~Qict1o~ is un the

plaintiff. aichmgnd. rti~.rt~&~hurq j rotgmag B.~. Cos y. YDitB~

S~c1t:• .J, 945 e'.2ci 765, 76a (4t.11 C1:. 1991). Whe~Et e\.lbject mattsr

ju:~sdlct.ion is chal1angeQI th. f~ctu.l ajl.getion~ are a~sumed

t~U$. Yl;qinia v. qn~tid Stataa, 926 F. Supp. ~37, 540 (i.O. Va.

1995)_ The court may look beyond th. jurisd1cL.lonal allag'ations

of tho compl"~nt and view what.Te~ .vid~nc. haft been ~ubmit~~d on

1:he i~l!'J.e to dete.rm1n. whether ~ubj.ct It\.attar 1urild1etj,cn

.xi~t.s. R.t ~hmond, f.r~d~rieksp\i:'iI'.i rnt.omac R. R•...-'.a..t 945 F. 2d at

'7 liS.

B, Tlnll Sr=o'!'e of S :252 (s) (6)

tJur5uant to 28 l.LS,C. S 1J3'1, d:l..l:.x1ct courts hsve oxoi.g'1naJ.

jUrisdiction Qve~ ~ll e&sea a~is1ng unde~ th* Constitution, laws
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or trea~ies of the United Stat$~. Section 1331 s.rve. as n

genera) federal qU~ltion st~tut. an~ q1ves d1at:ict CQU~~S

o:iqinal ju=1sctictjon ov~r ~edeIally QreQted oausce of action

unl~A9 a spacifie ~tatut~ ~~519ns juri~~icLion elsQwhe:•.

Molinar:JC v. fowell f:!JL')Uf)t.lj'l <;oal CQ., 125 E'. 3d 23', 2JS (4 th Cir.

1~97). Thue, the Court has ju:isdlction unless ~ 8tatute

spAc1fically vQ$ta jurisdiction in anothe~ entity.

In the prQ~ftnt ~ftsel the Aq&.emen~ between the parties wa~

enter~~ 1n~o purs~ent to sect.1ons 251 an~ 2e2 o~ thQ Ac~.

Initi~11Yr the 9.~~ies disp~te whether th- Cou~t/s jucj~die~1on

ari3~~ q.nera~ly under 28 U.S.C. 5 1331 0: una.: S 252 of the

Ac~. T.n pertinent p~rt, So 2~2{~) (6) prov~d.ea:

In any ~ase in which a State eommi~~1on maka$ ~
det.ermination under t:J1:l.,s section, c.ny p..rty aggrievad by
such determination may bring .n actiun in en appropriate
Fede~al ~i5trict cou~t ~o det.:m1ne whether ~he ag~e~en~ Qr
stat~m~nt meeL.s the requiremon'ts of JIIect1Qn ~51 of this
tit1 e and t}l;t.S section.

WorldCom contends that ~ 232'.) (6) of the Act specifioally

assigns jurisdiction of isau.s ~elatQd to 1nternQnnec~ion

aqt'eemcntJ to Elr.ate t;QlIIm1ssion:l, ami in this case, the Virqin.l~

commissinn. Under 5 252(e) (6}, Worldcam azq~.s ~h~t the d10trict

oourt's juri$diC~ion att~ches only to ~ev1AW th. st~te

coromis~ion'J det~rmination. Further.morg, ~orldCom relias on the

f~c,.1e.ral COItlltllmication COnlrn1ssion'" (fCC) neclaratQry P.ulino.

~ccording to WQr~dCOrn, the FCC Dael.~atory Ruling stated that, In

the absen~e of any c.ontrary rede~al ~aw, the i.aue ot ~9cipr.oeal

7
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compensation for eall! to ISPs depen~9 on the term3 of the

parti8t.' 1nt~rcol:,ne~tion alf::eltments, as interpreted by the export

s~ate ~~encie3. Relytnq on $e~aral a-cisions f:om other

ju~1~o.ict.ions, WcrldCom lubmits that this COl1rt lacks

jurisdiction eVQr th~ case becau~e Bell Atlantic W~B requlr.ed ~o

raise lea Qlaim~ first with the Virginia Commission. Indian.

Sf.11 Tel· Crl. v. ~~Ca~, 30 i. Supp.2d 1100, 1)04 (s.n. Ind.

1998)] AT&T Com..."'l1\.mi.cations qf OhiQ r Inc. y. Ohio 8.111 'T'AJ.. Co"

29 F. Su~p.2ct a55 r 855-56 (S.p. Ohio 1995); At&T Cprnmunicat~on9

S2,f Illinoi ~ ~. 11.1 ingiL OeJ.l Tel. ;0.., NO. 97 C Oaa6 r 1998 WI.

525437, ~t *4-5 (N.O. 11.1. Au'i1- lS, 1998).

St$1l Atlantic conte:mds that fedRral CQvets have jurisdiction

over cla~s arisin~ trom interconneeeion agr.ement~ bac~use the

aqreemento are the ~aw, no~ mere contracts. ~

385, 387 (6'-11 Cir. 1992). Ah co.rd1n9 to Bell At.lnneic, ncthinq in

th~ ACt: s~rl~& the Court at its t'Qd.%'a~ quast10n juri9d~Q'ti01'\.

Bell Atlantic <.:c?ntands t.hat S 252 <~) (6) provi.des for review ~f

dete~minations made by s~ate commissions in rejecting or

apprOVing intercormect1on agreements, at the time of c:z;eation •

. . .. "''''''-~I~' ~.... " "'g't. a~'Q.l'llJ.s "'he
Agreement wae beyond th. approval .::staqes ~md in~o p.!~U1.'IIf~ULl!. I.

Aer.:ord:LnCj1 1.0 B~11 Atlantic, it seeks rel:i.of for braa~h of the

Aq~eernent. Furthe~more, Bell Atla~t1c contends that it leeks

9
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d~aqes, which state commissions do not have the authority to

awa~d. Va. Coda Ann. § 1Z.1-l3 (H1chie 1993). ~hus, Bell

Atl.antic $ubmitlri that o.ny enforcement ju:ied1ctlQn tha-e state

commissions hay. dOi' not ext~nd to Bell ~tlantic's Ql~lms.

Concerning the FCC Declar~ l.ory Ruling, Bell A'tlan'bie .

resporldt t:.hat L'lothinq in the rulinq prec.lud.es its clalms.

According to Sell Al~.~~1cr Lhe rcc only ~~id that it would be up

to the ~t<lte commi~sioI1s to deteJ:1td na in the f~r5t inat.anee the

e1!fect. of the FCC's .ru1inS- on the:i.r ow pr:1Ql:' deci::;iot!t;

concerning reciproca1. c:omp.rl:'1a'tion for :tnt.mat tratf1c.

Although Eell Atlantic ~SQ'r.~. juri~d1~~icn under 28 u.s.C.
5 1331, thi.s Co~rt fiud;:, that its j1J..ri.sdi~t.ional analy~is is

linutod to the Telecommunleatl~nsAct. 1h. Sup=eme CQurt

dictates that where Conr,p;ess proV'ideS a specif.l c and ad~quat~

mea.ns to sgek T"Rvi.ew or an aqena~ dei;cs,:mination, alte:r:l'l;1ti.ve

means of r~view are 1nappliQftb~e. ~:IDQ y. 's'Andora, 430 U.S.

99, lO~-09 (1977) (holding that fcaeral quftst1cm juriJei1c'Cion Willi

precluded by a section ot th~ Soeial SeQ~%ity Aot). See also

~outhw.¥tft~n B11* Tgl. CO .• v. M;K••, NQ. g'-2197-EEO, 1997 WL

~50041, at *4 (n. Kan. July 15, 19'7) (no~in9 that Cs'ifano ha~

b~en Mpplied in the context ef jua~et&l ~ev1.w o! t.he atate

r.:ommis.1.on'::t findings WlQa= the Act). In lndialll 5.l~, tllt:! Couzt

expres~ly rejected the § 1331 a=9~nt. 30 r. Supp.2d at 1103

n.2 (fi.ndillg that the eourt:' S juris(Sict1onal analysis I4!aS lj,nU.ted

9
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t.o the Tel~eommw1ication.Act ~ithatandinq the party's teliance

on 20 a,S.c. §S 13~l, 133', 2201, ana 2202); ~s~ also ~TE H2;~

In" v. s!.rCind, No. 5:97-CV-O:L 199' WL el14~2r at *4 (W.D. Mieh.

JUne 2, 1997) (re:u$in~ ~o a3ser~ ju~~sdiction under § 1331); g~

NQr~hw~~t( Inc. X. Noloon, 9Sa r. Supp, 6~4, 6~6 (W.O. Wasn,

, ~9'f) (find Lo.. 'that under § 252 the d.istr1 t:t cou~t la.cked.

iurisd1ction reg~rdinq oojectiona to An aqraaroent submitted to ~

~r.~tQ comn~sston and th~t § 1331 was 1napplicable).

OndRr S 252, jur1sd~ction exi~ts when: 1) the olalm regards

a state commi3~ion det~r.min~~ion, 2) the olaimant is ~n aggrievQQ

pa~~y) and 3) the claimant seeks rev1Qw of wheth.r a statement or

an agra~mgnt hQtwe~n dn interconneotiaq service provider and

local exchange carrier satj~fies r~quiremef1ts ot section~ 251 and

252. Indian;.'} B~11, 30 F. Supp.2d. itt 1103.

tn Ipd~Ana Ball, the Qlat~iet cou~t held that it lacked

j~risdiction to r~vl~w countercla~ms COnC8~ft!nq Lhe

interpret?tion oJ. naqotiated nqreement ter.ms because thiY had not

been raised beto~. the Qtat~ commission. FU.8uant to ~ 252{~) (6)

of ~h~ ~ct, the plaintiff so~ght .Qv1aw of ~~v~ral o! the state

commi5~ionJs·ar.hitratlondete=minat1cn•• 1Q. at 110". Uurinq

~ha sa~e time, a disag.eement. aro~e regarding th~ interpret~t~on

of va~iou~ terms, whioh had p~ev1oualy been noggtl~ted and a9~ecd

upon cy the p~rties. Id_ Desp1~. tha fact that the parties

could nave rctu~ned to the state ogmmi••ion and tho parties had

10
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an arbitration cl~use in the ag~Qement, the defendant filed a

coun~erelaim see~in~ a declarato~y ruling tbat it~ 1nte~pret8tion

Th~ plaintiff argued that S 252(e) (6) did not &~ly b.eau.~

the claims did rt(')t. :reg&J::d a "c1etew.nat1on" made by the

commi$~ion. Id. at 1103. O.!endan~ contended th4t tho

commi~~ionrs ~pproval of th~ pa~ties' aqre~Qnt, wh~Q~ lncluded

approving of the contract lanyuage at issue, constitut~d a

"dst '::! rmil"lation" \;.ndc:=' the 38ctiQn. ~ L'J..1(1 tift eounL:e:r;ed that

i:lpp:oving ne~oti;;,.'t:.~d ~~ntra.c.:c. lanqaaqe vas not a r;l.t"rminati~ft as

t!h9 Act man.dated th~t the c;cmm1s:sion app:ovlt ne9'otiated contral;t

t~=rn5 it they eoroplied with a spoc1fic at~~utory .equi~~men~.

Whil~ acknowledgin9 tnat the eommi~~Jgn made ~ determination

when 1~ apPtQv~d the e9re~$nt anQ thu~ D~ou9ht the

juri~dictio~nl analys~R under S 252, the lDdiana ~,11 cou~t

explicitly found thai: the prope. inteQ%e't&1:ion Qf the ne90tilSlted

ternw nad not bgen deL:erritined by the commission. ~ at 1104.

In support of its Qccision, t.h. oourt noted that the goal of the

determination of iS8uas prio. tg any jud1~ial review. ~ Other

district courts have ~lSo noted that the $~atutQry ~chcme of tho

TelecQmtnunicatj.Qns Adt. does not: pemit jUdicial r.eview of

Qi=?utes a~i&~ng out of interconnection aq~e.ments not p~e~iou~ly
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subject to aotion by ~ state eamm1ssion. See, e.g., AT&T

C~n~cati9Qs gf Ohi~, 29 r. Supp.2d at ASS-57 (holdinq that th~

c11.9trict Qourt ld1ckeo. $ubjecl. matter juri_diction ullder th~

',t.'el ecommuI'd,o&'tions Act wher.e there 1tas 110 doeermination. of the

iS3ue by t.h9 stl:ltf: eOl'llU'.1S$ion); 3ee _leG M'&'l' CommuItlgj.tion~ of

I~11rW~5r 1998 WL 52543/, at -4-5.

in ar&"jT CoromuDiout:Lons 0: .1Hnpil., t.he COU%t noted th"-t tht!'

state commis!ion mad~ ~ ~det~nninmtionH regarding n~gotiated

COI1l:.~.!c:t t..e:.t'ms when it approved the I.qr.ement. .Is;L.. Thus,

section ?52 qovarned th. eourt's jur1sdictlonal analysis.

However, the Cou=~ p,tated that the commis~ion did not meke a

determ~nation regarding the interpr.tetion ot the aqrecment

termS. ~ ThUs, as to i~terpr6tat~on, th- cou~t laoked sub1eot

matter juri~dietion. I2... at 'IC'::i.

Sev~r"l pa~t1e5 throughout the cQunt~y have liti;&ted th.

i,aue of whether. calls to lSPa require reoiprocal cnmpensMLion.

Rep~atadly, tho6e Qsoee havA first ceen pr.~entQd to t~e

go"ernini atillte <;;:1;'lmm.1ss.i.on:a. sea, 1:. g. ~ :rl~inot~ Betl, No~ _ 99-

3150, 98-3332, 98-40&0 ('/t~ Cit'. Juni! 18, 1999); ~&1 Wea.t,

(n. Or. 1998) 1 r1~ -WID COm'Qi54't;~Q.D" .n;, y. ME'§ InteJ,e;fLj>",

~, No, C97-222WD, 1998 Wt 350568 (W.D. Wash. J~n. 7, 1$9~). ~n

fact, i.n another case, Boll Atlantic presentRc1 ~he iccnticaJ.

issue ~oncerning !SP~ and reciprocal compen~ation to the Vir;1nia
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Commission. F~npb Qrda~, fweition gr C2~ Y1.g~ni. Tilogm, 1~,

CaSQ ~o. pac~i005S (V~. State cQrp. Camm'n Oct. 24 1 1997) (tinding

tn~t IS~3 a~e inclu~ed tor tec1p~oaa~ compensation).

In this ca.e, Soll Atlantic seeks to daterwine whether !SFS

oon!titv~e rec~proc81 compeasat1on U~d.r the ~er.ma of the

pal'ties' Aqreement. Although this d.i8fJute does nn'e, involve t.e:cms

arbitraL~d before th. Virginia ea.mm1~8~on, the Virginia

commi~sion did rna~p. a d~termin.tion regarding the Aqrtie~~nt ~hen

it was approved. Thun, the court finds that 5 252 ~ppl~.~.

re9aJ:'ding th.e ~nte~pr~ta.tion ot the cll1im8. This Court fj,nde

th~ J.'. the 'I'elecotMlUnicatiom: Act W4~ c:le::signQ:d to allow thfll stat~

eo~ssion to mQke the f1rDt d.ter.minat~on. SR. Ind~ana Be~l, 30

F. Sup~.2d at ll04. C1rc~vent1nq thQ state commission'$ jni~ial

xevi~w undll.S I':mines 'the review proce.8 e5tBb11shed by Congre!s in

tho T.leeomm~ni~ationsAct.

~h;; l: it hicks subject mattfl1r jurJ sc:11ct.ion over thiS dispute until

the Virgjnia Co~~i~sion m~k.* an initiAl detar~naLion,

C'. :rh" A9'.re..Ciu,t BDd .:Turisdi.cei.Qn,

The partip.s furLhar diaputa whether the Aq=••m.n~

spBci~1cally ~ov1~a! tor jU~1clal :av1ew of dispute,. Sectlan

29.9 of the l\lijraemeIll: stateS:

D~spui:e bsolui::LoZf. I Any dispute between the Fari;J.e~

'r:eqard.inrg the in-cerprtlt,.t:ic,l] or ent'orawment: of this

13
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Agreement or any of :i.t.s t_rms ,.hall be a.d.dxeS:.iJod 'by good
faith IIp.9'0tla tion b.t.wcen the Pal:'t:J as, 1n the f1r..t
instance. should ~ucb negot1atiQ~ft fa11 to rSiolvc ~.
ailpute in ~ :eaeonable time, .iPhtZ f,~y ma~ in1t;late an
~QP~~ate action in any raqulAtpry p; jpd1~ii. f9twm g&
ct')mp.e,t,ent ; yrisdiction.

(!lmphas13 acided). Bafled OIl thi5 language, 'aell AL l.a.l'ltic con't:~nds

th~t ~he pa:tieB ~~rgained f~r jUdiclal review of ~h1s d~lput•• 2

Roweverr thi~ ~ourt !1nd$ that th- p~rt1es cannot cQntract tor

;udicial review in direct. ~ont&av.ntiQn ~o the T.l.Qommuni~4tiQns

Aet. Accord a""iT CQmmunication~ of Old.o., 29 E'. Supp. 20. at 856"'57

(finding that the C~urt lacked jurisdiction to ~ecide eo~nt~ not

pr.,~an"ted to the state commiss.i.cm d.esp1te partie!!' oontrac'tual

di zputs r~!lolu1"i O~ p,;'ovieion in. the 1nte:connectJ.on A9%'e.m~ntJ •

ThUS, ~s thi3 Cou.'i; p=:esen'tly lacks iu~i3ctLQ'tion, J:!.l~ Atlallt1e

h~s not iniLiated ~n action in a fa%um o! ~ocmp9tent

i uriadiction ll as i~1d.ic¥t:et1 in t.he Ag-=eement.

As t~i3 Court la~ks jU~1sdtc~io:ll it i. not nec.~~ary La

addres~ Oefendunt 's a1tert)ar.1ve qround.a for ciismtssal nor

J?lCli,ntiff' h Motion for ~ar'Cial Summary JUd<;.1uent.

3AJ.teroativelt, WorldCom eontonda 'that the pr@sallt dispute
is a bi~lin; dispute 9QVe%ned by eect~an 29.S of t~e Agxtiement,
which requires that tha parties ~ollow ce:ta1n p~o~.dur•• ,
1ncluding arbitration.

1.4.
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is GRAN~ED. flaintiff'l Motion fc~ Partial summary ~d9ffient is

DENI~D. AS MOOT.

ENTE~EO this tI~ day ot JUly, J999.

a;;}(::~ce T, __,
un. eel Statel3 pistrict JUdglit

Alexand~iat Virg~nia
7/1/99
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GTE ANALYSIS

OWED TO GTE OWED TO COX

Bill No. Bill No. Bill No.
DATE E36 HBA-4679110 E36 HBA·4773109 E36 HBN·9816 107 Invoice No. Amount

May-98 71899004-0-98135 49,204.59
Jun-98 71899004-0-98166 61,511.10
Jul-98 71899004-0-98196 61,945.31
Aug-98 71899004-0-98227 73,612.05
Sep-98 71899004-0-98258 64,117.59
Oct-98 71899004-0-98288 53,062.54
Nov-98 71899004-0-98319 60,619.91
Oec-98 71899004-0-98349 63,456.47
Jan-99 71899004-0-99015 99,742.36
Feb-99 71899004-0-99046 120,852.34
Mar-99 71899004-0-99074 119,831.18
Apr-99 71899004-0-99105 117,106.79
May-99 71899004-0-99135 112,906.52
Jun-99 - 71899004-0-99166 120,578.41

07/02/1999 95.00 9,770.08 1,204.46 71899004-0-99196 113,932.47
08/02/1999 484.72 8,684.03 4,451.35 71899004-0-99227 125,568.41
09/02/1999 904.95 10,483.58 3,335.75 71899004-0-99258 134,769.46
10/02/1999 454.97 10,245.72 2,990.82 71899004-0-99288 122,024.28
11/02/1999 1,627.09 11,976.91 438.52 71899004-0-99319 137,456.59
12/02/1999 815.54 7,315.73 67.18 71899004-0-99349 139,401.70
01/02/2000 (144.96) 6,986.71 (4,958.06) 71899004-0-00015 141,189.05

TOTAL 4,237.31 65,462.76 7,530.02

TOTAL OWED GTE I 77,230.09 1 TOTAL DUE COX I 2,092,889.12 1
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